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OPENING BRIEF OF PLAINTIFFS IN ERROR.

STATEMENT OF FACTS.

On the 16th day of April, 1894, the respondent City of

Santa Cruz, a municipal corporation, issued three hundred

and sixty municipal refunding bonds of the par value of

one thousand dollars each, numbered consecutively from

one to three hundred and sixty, and divided into forty

series of nine bonds each; the first series of nine bonds,

consisting of bonds numbered one to nine inclusive, falling

due on the 15th day of April, 1895. Tlie refunding bonds

in question were issued under the provisions of an Act of

the Legislature of the State of California, approved March

1, 1893, authorizing certain classes of incorporated cities

and towns to refund their bonded indebtedness and issue



bonds therefor (Stats. Cal., 1893, p. 59). To each of said

boDids was attached forty coupons, each representing the

int^^rest thereon for one year, coupon number one on each

of said bond;s falling due on the 15th day of April, 1895.

Said first series of bonds, numbered from one to nine in-

clusive, and three hundred aud sixty coupons, that is to

say, coupon number one on each of the three hundred and

sixty bonds, fell due and were payable on the 15th day of

April, 1895. Tbe City of Santa Cruz refused to pay said

first series of bonds and the coupons representing the

first year's interest on all of said bonds when due, and on

the day of May, 1895, defeudant in error herein, Albert

H. Waite, to whom said first series of bonds and one hun-

dred and seventy-two of the coupons falling due on April

15, 1S95, had been assigned for collection, commenced an

action at law thereon in the United States Circuit Court,

Ninth Circuit, Northern District of California, against

the City of Santa Cruz, to recover the amount of the prin-

cipal of said first series of bonds and the amount of said

one hundred and seventy-two coupons' falling due April

15, 1895. (Rec., pp. 3 to 12.) The City of Santa Cruz,

in due time, answered the complaint, setting up several

defenses (Kec, p. 13). Upon the issues thus joined the

action was tried and judgment rendered in favor of defend-

ant in error herein for an amount somewhat less than the

amount sued for (Rec., p. 13). A writ of error was prose-

cuted to the United States Circuit Court of Appeals, Ninth.

Circuit, which reversed the judgment of the Circuit Court

and ordered judgment to be entered in favor of said City



of Santa Cruz upon the ground that the entire bond issue

T\^s void and that the bonds in question were, for that rea-

son, invalid, even in the hands of innocent purchasers.

On certiorari to the United States Supreme Court the judg-

ment of the United States Circuit Court of Appeals was

reversed, and tlio original judgment of the United States

Circuit Court Avas ordered vacated, with instructions

to that Court to take further proceeding.^ in accordance

with the decision of the United States Supreme Court

(Rec, pp. 13, 14). Thereafter, such proceedings were had

that on the 24th day of May, 1902, a judgment was rend-

ered and entered, in favor of defendant in error herein, for

the sum of twenty-two thousand one hundred and ten and

65-100 (22,110.65) dollars (Rec, pp. 14-16). Thereafter,

on. the 20th day of June, 1902, defendant in error filed a

petition in said Circuit Court praying for a ^\Tit of man-

date requiring said City of Santa Cruz and its officers

forthwith to levy a tax for the payment of said judgment

and to pay the same to him out of the revenue derived

from such tax (Rec, pp. 16-21). The Court thereupon is-

sued an alternative writ of mandate in accordance with

the prayer of said petition commanding the officers of

said City of Santa Cruz that immediately after the re-

ceipt of said writ they do levy a tax sufficient to pay the

whole amount of said judgment, with interest thereon from

May 24th, 1902, together with the costs of said proceeding,

and that they pay the whole amount of said judgment to

the defendant in error herein, together with interest and

costs, out of the revenue derived from such tax, or to show



cause on the 14th day of July, 1902, why they had not done

so (Rec., pp. 21-3). Said alternative WTit of mandate was

duly served upon the plaintiffs in error herein, and on the

return day of said TSTit, namely, on the 14th day of July,

1902, plaintiffs in error served and filed their return and

answer to said alternative ^Tit of mandate ( Rec, pp. 23 to

59) . The said return to the alternative writ of mandate ad-

mitted the rendition and entry of the judgiiient at law in

favor of respondent herein and against said City of Santa

Cruz, as alleged in respondent's said petition, but alleged

that the bonds and coupons upon which said judgment was

rendered and based were issued by the City of Santa Cruz

under the provisions of said Act of the Legislature of the

State of California, approved March 1, 1893, by the terms

of which Act, in conformity with the requirements of Sec-

tion 18 of Article XI of the Constitution of California,

said bonds and coupons were payable only out of the reve-

nue to be derived from a tax to be levied each year for the

period of forty years for the payment of one series of

bonds and one series of coupons, the special tax for the pay-

ment of the first series of bonds and the first series of

coupons, upon which said judgment was rendered and

based, being required by said statute and by said Consti-

tutional provision, and by the ordinance of the City of

Santa Cruz, pursuant to said Act and under which said

refunding bonds were issued, to be levied on the third

Monday in September, 1894 (Rec, pp. 25-6, 34-5, 37-40,

41, 43-4, 49, 52-53) ; that said tax for the payment of said

first series of bonds and coupons was levied by the Mayor



and Common Council of said City of Santa Cruz (the

governing body of said city) on the said 24th day of Sep-

tember, 1894, and was collected between that date and the

15th day of April, 1895 (Kec, pp. 27-9, 35-6), and was, by

resolution of the Mayor and Common Council subse-

quently, to wit, on January 6th, 1900, transferred

to the general fund of said City of Santa Cruz

and paid out upon warrants and claims against

said City of Santa Cruz, duly allowed, audited and ap-

proved, prior to the 30th day of June, 1900 (Rec, pp.

56-8) ; that by the levy of said special tax for the payment

of said first series of bonds and coupons the ]X)wer and

authority and right of plaintiffs in error to levy a tax for

the payment thereof, or for the payment of any judgnient

rendered and based thereon, was fully exercised and ex-

hausted, and that in consequence thereof said plaintiffs

in error had no right or power or jurisdiction or authority

to levy the tax specified In said alternative writ of man-

date, or to le\'y any tax for the payment of said judgment,

or any part or portion thereof (Rec., pp. 28-9, 35-6) ; that

the Treasurer of said City of Santa Cruz did not have, and

has not at any time had since said 30th day of eTune, 1900,

any money or any funds or fund in his possession or under

his control, as Treasurer of said City of Santa Cruz, or

otherwise, with which or out of which said judgment, or

any part or portion thereof, could have been paid (Rec,

p. 27) ; that the Mayor and Common Council did not

refuse to levy the tax mentioned in said alternative writ

of mandate and which they were by said alternative writ
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commanded to lefvy, but that they had taken no action upon

the matter, because they were, and each of them was,

wholly without legal power or authority to levy any tax

for the payment of said judgment, or any part thereof, be-

tAveem the 24th day of May, 1902, upon which

said judgment was rendered and entered, and the

14th day of July, 1002, the return day of said

alternative writ of mandate, because by the laws

of the State of Californa said Mayor and Com-

mon Council are prohibited from levying any tax what-

ever during the months of June, July or August of any

year, or at any time other than the third Monday in Sep-

tember of each year, as in said statutes provided ( Rec, pp.

29-31) ; that all taxes which the Mayor and Common Coun-

cil of the City of Santa Cruz are authorized or permitted

by law to levy for municipal purposes are absolutely re-

quired and necessary in each fiscal year for the proper

maintenance of the municipal government of the said City

of Santa Cruz and for the necesssary payment of the cur-

rent expenses for said city, and that no part of the revenue

for any such or for any fiscal year could be devoted to the

payment of the judgment of respondent herein without

seriously impairing the efficiency of the government of

the said City of Santa Cruz, and that therefore no tax

could be levied by said Mayor and Common Council under

their general power of taxation to pay said judgment, or

any part thei'eof (Rec, pp. 31-3), and that the cause of

action set forth in the petition of defendant in error for a

"v\Tit of mandamus in said action was barred by the Statute



of Limitations of the State of California (Rec., pp. 36-7,

54).

The return set forth as exhibits annexed thereto and

made part thereof (1) the act of the legislature of the

State of California under which said refunding- bonds were

issued by the City of Santa Cruz (Rec, pp. 37-40) ; (2)

Section 18 of Articlg! XI of the Constitution of California,

governing the incurring of indebtedness by municipal cor-

porations in the State of California (Rec., pp. 40-1) ; (3)

Ordinance 320 of the City of Santa Cruz, providing for the

issuance of the refunding bonds in question and for tlie

levy of an annual tax for the payment of one-fortieth of

the principal of said bonds each year for the period of

forty years (Rec., pp. 41 to 52) ; (4) Sections 13 and 14

of an act to incorporate the City of Santa. Cruz, approved

March 11, 1876, being the Charter of said City of Santa

Cruz (Rec, pp. 52-3) ; (5) Section 3714 of the Political

Code of California, limiting the power of taxation by mu-

nicipal corporations for the purpose of paying the bonded

indebtedness or judgments arising therefrom (Rec, pp.

53-4)
; (6) Sections 335, 337 and 343 of the Code of CivU

Procedure of the State of California limiting periods with-

in which actions may be commenced on certain causes of

action (Rec, p. 54).

The hearing of the issues raised by the said return and

answ^er filed in said Circuit Court by the plaintiffs in error

herein came on regularly for hearing before the Court on

on the 22d day of July, 1902 ; counsel for defendant in error

(plaintiff in the Court below) thereupon objected to the
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eufficiency of the return made by plaintiffs in error (re-

spondents in said Court) and moved the Court that a per-

emptory writ of mandamus issue directed to the respond-

ents and commanding certain of said respondents, namely,

the ^layor and Common Council of said City of Santa

Cruz, to levy a tax on September 15, 1902, for the pay-

ment of said judgment, with interest, etc., and commanding

the Treasurer of the City of Santa Cruz, upon the collec-

tion of such tax, to pay to r'esx>ondent herein the said

judgment, with interest and costs, notwithstanding the

said return made by these plaintiffs in error (Rec, pp.

60-1) ; after argument said Circuit Court sustained said

objection to the sufficiency of the return and gTanted said

motion of the attorney and counsel for respondent herein

(plaintiff in said Court) that a peremptory writ of man-

damus issue requiring said Mayor and Common Council to

levy the tax in question on the 15th day of September, 1902,

and thereujwn made and entered its order for the issuance

of such peremptory writ of mandamus (Rec., pp. 62-4).

Plaintiffs in error reserved their exceptions to the said

rulings of the Court and to said order for the issuance of a

peremptory wTit of mandamus, and ini due time presented

their bill of exceptions, which was duly settled by the

Court (Rec, pp. 62, 64-5).

Whereupon, plaintiffs in error presented to the Court

their petition for a writ of error (Rec, pp. 66-8), accom-

panied by their assignment of errors (Rec, pp. 69-74)

;

w^hich writ of error was allowed by the Court on the 11th
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day of August, 1902 (Rec, pp. 75-6), and said writ and

citation were duly issued, sensed and filed (Rec, pp. 81-4).

Thereafter, on the 18th day of August, 1902, counsel for

the respective parties made and filed a stipulation provid-

ing that said bill of exceptions and certain other papers

therein enumerated and specified should be certified by

the Clerk of said Circuit Court to this Court and should

constitute the record upon this writ of error (Rec, pp.

1-2).

QUESTIONS INVOLVED.

The questions involved on the pending writ of error in

this cause, generally stated, are as follows

:

1. Can the Mayor and. Common Council of the City of

Santa Cruz be compelled by mandamus to levy and collect

a second tax for the payment of the bonds and coupons

upon which the said judgment of defendant in error herein

against the City of Santa Cruz was based, after a tax

for the payment of said bonds and coupons had been levied

and collected under and in accordance with the provisions

of the act of the Legislature of California authorizing the

issuance of the refunding bonds in question, and under

the provisions of Section 18 of Article XI of the Constitu-

tion of California, and under and in accordance with the

provisions of Ordinance No. 320 of the City of Santa Cruz,

providing for the issuance of said bonds and providing for

an annual tax to pay each series of bonds and coupons

of said bond issue as thev should mature?
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2. nave the Mayor and Common Council of the City of

Santa Ci*uz any legal i)ower, authority or right, under the

laws of the State of California, to levy a second tax for the

payment of the judgment rendered in favor of defendant

in error upon said bonds and coupons after having once

levied and collected such tax for their payment, in ac-

cordance witli the laws of California and the ordinance

of the City of Santa Cruz under which said bonds were

issued?

3. Did the Court below err in holding that the return

made by plaintiffs in error to the alternative writ of man-

date was sufficient and that a peremptory writ of man-

date should issue requiring said plaintiffs in error to

levy the tax in question for the payment of the judgment

in question, notwithstanding such return?

4. Did the Court below err in granting a peremptory

writ of mandate requiring the plaintiffs in error to levy

the tax in question for the payment of said judgment with-

out the showing that a demand had been, made upon the

plaintiffs in error to levy such tax, and that they had re-

fused or unreasonably failed to comply with such demand

before the issuance of the alternative wi'it of mandate?

5. Did the Court below err in making an order for the

issuance of a peremptory writ of mandate requiring the

plaintiffs in error ( resjwndents in said Court) to levy a

tax on the 15th day of September, 1902, for the payment of

said judgment against the City of Santa Cruz notwith-
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standing the fact that the alternative writ of mandate did

not require nor direct the levy of a tax on the 15th of

September, 1902, nor give any notice that a, peremptory

writ of mandate would or might be applied for or issued

requiring the levy of such tax on the 15th day of Sep-

tember, 1902, but required only that plaintiffs in error

(respondents in said Court) should forthwith, that is to

say, between the 20th day of June, 1902 (the date of the

issuance of said alternative \NTit of mandate), and the 14th

day of July, 1902 ( the return day of said alternative writ

of mandate), levy a tax for the payment of said judgment,

or on said 14th day of Jul}^, 1902, to shoio cause why theij

had not done so?

6. Did the Court below err in making an order for the

issuance of a peremptory writ of mandate requiring plain-

tiffs in error (respondents in said Court) to levy a tax for

the payment of said judgment against the City of Santa,

Cruz on* the 15th day of September 1902 after the plaintiffs

in error (respondents in said Court) had clearly and con-

clusively shown by their return, which was admitted to

be true, that they had no legal power, right, authority or

jurisdiction to levy the tax, or any tax, mentioned or

specified in the alternative writ of mandate as required or

directed by said alternative A\Tit of mandate between the

date of the issuance of said alternative writ of mandate

and said return da}^ thereof?

7. Had the Court below the power to command the levy

of a tax greater in amount than fifty cents on each one



12

hundred dollars of taxable property in the City of Santa

Cruz for the payment of the said judgment of defendant

in error, under the Statutes of the State of California in

force at the time of the issuance of the bonds on which said

judgment is based, and which said statutes ha^e continued

to remain in force, providing that it shall not be lawful

for any municipality in the State of California to levy or

collect any tax in any one year greater than fifty cents

on each one hundred dollars of property to pay the bonded

indebtedness, or judgment arising therefrom, of such muni-

cipality?

8. Did the Court below err in making an order for the

issuance of a peremptory "v\Tit of mandamus requiring the

Mayor and Common Council of the City of Santa Cruz to

levy a tax during the fiscal year 1902-3 for the payment of

an obligation of the City of Santa Cruz which arose and

matured in the fiscal year 1894-5?

9. Did the Court below err in making its order for the

issuance of a peremptory writ of mandate requiring the

plaintiffs in error to levy a tax for the payment of the

judgment of defendant in error against the City of Santa

Cruz after the right of defendant in error to apply to the

Courts of the State of California for a writ of mandamus

to comjyel the levy of such tax had been barred by the

Statute of Limitations of the State of California, and the

said Statute of Limitations having been formally and regu-

larly pleaded in the return of plaintiffs in error to the al-

ternative T\Tit of mandate in said Court?
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CALIFORNIA STATUTES INVOLVED.

Copies of the provisions of the Constitutioni and Statutes

of the State of California and Ordinance© of the City of

Santa Cruz involved in this proceeding are set forth in

the printed record as follows

:

1. Section 18 of Ai'ticle XI of the Constitution of Cali-

fornia. (Henning's Const. Cal., pp. 171-2.) (Rec, pp.

40-L)

2. Refunding act under which the bonds and coupons

in question w^ere issued, entitled "An Act to amend an Act

" entitled 'an Act to authorize the Common Council, Board

" 'of Trustees, or other governdng body of any city or town,

" 'other than cities of the first class, to refund its In-

" 'debtedness, issue bonds therefor, and provide for the

" 'payment of the same,' approved March 15, 1883." (Ap-

proved March 1, 1893.) (Stats. Cal., 1893, p. 59.) (Rec,

pp. 37-40.)

3. Sections 13 and 14 of the Charter of the City of

Santa Cruz, entitled "An Act to reincorporate the City

" of Santa Cruz," approved March 11, 1876. (Stats. Cal.,

1876, pp. 193-5.) (Rec, pp. 52-3.)

4. Section 3714 of the Political Code of California.

(Rec, pp. 53-4.)

5. Sections 335, 337 and 343 of the Code of Civil Pro-

cedure of the State of California. (Rec, p. 54.)



14

C. Ordinaiifc 320 of the City of Santa Cruz, providing

for the issuance of the refunding bonds in question and for

the levy of an annual tax to pay the principal and interest

thereof. (Rec, pp. 41-52.)

PART SECOND.

SPECIFICATION OF ERRORS RELIED UPON.

The following is a specification of the errors relied upon

and intended to be urged on behalf of plaintiffs in error

upon the hearing of this cause

:

1. That the Court below erred in sustaining the objec-

tion of defendant in error to the sufficiency' of the return

made by plaintiffs in error herein to the alternative writ

of mandate and in holding and ruling that said return was

insufficient.

(Error assigned, Rec, p. TO.)

2. That the Court below erred in granting the motion

of defendant in error that a peremptory writ of mandate

issue out of said Court directing and commanding these

plaintiffs in error to levy a tax for the payment of the

judgment in question in favor of defendant in error and

against the City of Santa Cruz, notwithstanding the re-

turn and answer of plaintiffs in error to the alternative

writ of mandate.

(Error assigned, Rec, pp. 70-1.)
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3. That the Court below erred ini makinj:? and entering

its order for the issuance of a peremptory writ of mandate

commanding phiintiffs in error to levy, on September 15th,

1902. a tax sufficient to pay the judgment in question there-

tofore rendered and entered in favor of defendant in error

and against said City of Santa Cruz and commanding the

respondents, City of Santa Cruz and F. W. Lucas, Treas-

urer of said City of Santa Cruz, to pay said judgment.

(Error assigned, Rec, pp. 71-2.)

4. That the Court below erred in making its order for

a peremptory writ of mandate commanding the plaintiffs

in error to levy, on September 15th, 1902, a tax sufficient

to pay the judgment in question in favor of defendant in

eiror and against the City of Santa Cruz.

(Error assigned, Rec, pp. 72-3.)
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PART THIRD.

BRIEF OF ARGUMENT.

I.

THE COURT BELOW ERRED IN HOLDING THAT
THE RETURN MADE BY PLAINTIFFS IN ERROR
TO THE ALTERNATIVE WRIT OF MANDi^TE

WAS INSUFFICIENT, BECAUSE SAID RETURN
SHOWED CONCLUSIVELY AND CONFESSEDLY
THAT PLAINTIFFS IN ERROR COULD NOT LAW-

FULLY COMPLY WITH THE COMMAND OF THE
ALTERNATIVE WRIT.

(Error No. 1, Rec, pp. 62, 70.)

The mandatory portion of the alternative writ of man-

date was in the following words : "Therefore we do com-

" mand you that immediately after the receipt of this A\Tit

"you do levy a tax sufficient to pay the whole amount of

" said judgment, with interest thereon from May 24th,

" 1902, together with costs of this proceeding, and that

"you do pay to said plaintiff the whole amount of said

"judgment, with interest thereon from May 24th, 1902,

" together with costs of this proceeding, or that you show

" canine before this Court, at the court-room thereof, at

"the City and County of San Francisco, State of Cali-

" fornia, on the 14th day of July, 1902, at the opening of

" the Court on that day, why you have not done so." (Rec.,

pp. 22-3.)



This was a command to levy the tax immediately upon

the service of the alternative writ, or, construed most favor-

ably to defendant in error, it was a command to levy the

tax ordered between the date of the issuance of the alterna-

tive writ (June 20th, 1902) and the 14th day of July,

1902, the return day of the writ. This, too, was the de-

mand made by the defendant in error upon the Mayor and

Common Council of the City of Santa Cruz (plaintiffs in

error herein), and the return shows that the laws of

the State of California, and under which laws alone said

plaintiffs in error have any right, authority or power to

levy any tax whatever, prohibited said plaintiffs in error

from levying- any tax at any time between the 24th day of

May, 1902 (the date of the judgment in favor of defendant

in error) and the 14th day of July, 1902, the return day

named in the alternative writ of mandate, or at any time

other than the third Monday in September of each year.

Political Code CaL, Sec. 3714;

Stats. Cal^ 1893, pp. 59, 60;

Stats. Cal, 1876, p. 194, Sec. 13.

The Refunding Act (Stats. Cal., 1893, p. 59, Sec. 1),

under which, and under which alone, defendant in error

claims the right to have a tax levied for the payment of

his judgment, pro\ides : "Said Common Council or other

" governing body shall, at the time of fixing the general

" tax levy for each year^ and in the same manner for such

" tax levy provided, levy and collect annually, each year,
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'' suffxcient money to pay one-fortieth part of the principal

" of such bonds and also the annual interest upon the por-

" tion remaining unpaid."

Section 13 of the Charter of Santa Cruz (Stats. Cal.,

1876, p. 194) provides: "The Common Council shall have

" power, and it is hereby made their duty, to provide by

" ordinance for the levying and collecting of all city taxes,

"' and in so doing shall be governed by the State laws in

'• reference to the levying and collecting of State and

" county taxes as far as applicable" (Kec, p. 52).

Section 3714 of the Political Code of California specifi-

cally referred to in Section 13 of the Charter of Santa

Cruz to determine the time at which the Council may levy

municipal taxes, pro'vides : "The Board of Supervisors of

"each county must, on the third Monday m September^

" fix the rate of county tax^, designating the number of

" cents on each one hundred dollars of property levied for

" each fund, and must levy the State and county taxes

" upon the taxable property of the county" (Eec, pp. 53-

54).

It therefore appears conclusively from the return that

the plaintiffs in error could not possibly comply M-ith the

command of the alternative writ of mandate and that the

command of the alternative writ of mandate was itself

contrary to law, and upon that showing and answer the

Court below should have vacated and dismissed the alter-

native writ of mandate.



19

It is well settled that an alternative writ stands in the

place of a declaration in an ordinary action and must

show a good prima facie case.

Dillon on Municipal Corporations, par. 864 (note)

;

People vs. Chicago, 51 111., 17;

Home vs. Commrs., 25 Me., 333;

State vs. Bailee/, 7 Iowa, 390;

State vs. Haben, 22 Wis., 660;

People vs. Baker, 35 Barb., 105;

People vs. Hoyt, 66 N. Y., 606.

The Court below did not hold that the command of the

alternative writ of mandate could have been complied

with, and its order for a peremptory writ of mandate does

not proceed upon the theory that the plaintiffs in error

could have complied vvith the alternative writ, but recog-

nizes the rule of law which we have above stated, namely,

that under the laws of the State of Califonria, the plain-

tiffs in error could not lawfully levy a tax for the pay-

ment of the judgment in question, nor any tax, between

the 24th day of May, 1902, and the 14th day of July, 1902,

nor at any time other than the third Monday in Septem-

ber.

The demand was for the levy of a tax at a time when

plaintiffs in error had confessedly no power to levy any

tax at all (Rec, pp. 18, 22-23) . The alternative writ hav-

ing commanded the plaintiffs in error to do an act which

it was legally impossible for them to do and compliance
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with which would have been contrary to law, and no ap-

plication having been made to amend the alternative writ

or to extetid the return day of that writ, the Court should

have sustained the return and denied the application for

a peremptory writ of mandate.

Dillon on Municipal Corporations, par. 866

;

Tapping on Mandamus, 283-284

;

f;. )Sf. vs. Boutivell, 17 Wall., 604.

II.

THE COURT ERRED IN ORDERING THE IS-

SUANCE OF A PEREMPTORY WRIT OF MAN-
DATE COMMANDING THE PLAINTIFFS IN ER-

ROR (RESPONDENTS IN SAID COURT) TO LEVY
A TAX FOR THE PAYMENT OF THE JUDGMENT
IN QUESTION ON THE 15TH OF SEPTEMBER,
1902.

Because

:

{a) No demand ivas made upon plaintiffs in error

{respondents, in the Court heloic), nor upon any of them,

to levy a tax for the payment of the judgment in question

on the 15th of September, 1902; there was no refusal to

levy such taw; no neglect on the part of plaintiffs in error

to levy such tax, and no shotuing that they icoiild not levy

the tax whetiever their duty under the law required them

to levy it.
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The demand was for the levy of a tax between the 24th

of May, 1902, and the 14th of July, 1902 (Kec, p. 18) ;

there was no refusal to levy the tax, but simply inaction

on the part of plaintiffs in error (Rec, pp. 29-30). If

it wa& the duty of plaintiffs in error to levy the tax in

question on the 15th of September, 1902, the presumption

is that they would have performed that duty without be-

ing subjected to the annoyance and expense and costs of

this proceeding, and, therefore, a specific demand ishould

have been made upon them for the performance of the

very act required by the peremptory writ of mandate, and

the alternative writ should have required them to perform

that sjiecific act or show cause w'hy a peremptory writ of

mandate should not issue requiring them to do so.

Mr. Dillon, in his work on municipal corporations (
par.

866, 4th ed.), states that when the writ is sought to en-

force individual rights the affidavits must show in the ap-

plicant or relator a prima facie case and that he has com-

plied with every requisite to effectuate his right to this

remedy. Thus, as it is in general necessary that the de-

fendant should have been requested to do that of which

performance is sought by the writ (the object being that

he shall have the opportunity to do or refuse to do that

which is demanded
)

, the affidavits must show the demand

and the neglect or refusal, or circumstances (such as un-

reasonable delay or neglect to discharge a public duty),

which clearly evinced an intention not to do the act re-

quired.
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There is no showing here of any neglect or refusal, nor

circunustances, which evinced an intention not to levy the

tax. It must be remembered that the judgment against

plaintiffs in error was entered on the 24th day of May of

the present year, and that under the law it is impossible

for plaintiffs in error to levy the tax until the arrival of

the third Monday in September of this year, and they

therefore had no opportunity to levy the tax between the

date of the rendition of the judgment in favor of the de-

fendant in error and the 29th day of July, 1902, w'hen the

order for the peremptory writ of mandate was made and

entered.

Counsel for defendant in error may claim, as he did in

the Court below, that certain officers of the city of Santa

Cruz had failed for several years to levy taxes for the

payment of refunding bonds of which the bonds in ques-

tion constituted one series, and that it must therefore be

presumed that they would refuse to levy a tax for the

payment of the judgment rendered in favor of defendant

in error upon one series of those bonds. But it must be

borne in mind that the city of Santa Cruz was, during all

those years, contesting the validity of the entire bond is-

sue, as ^t had the right to do, and there is nothing in the

case to show or to indicate that the City of Santa Cruz

or any of the plaintiffs in error would refuse or fail to

levy a tax for the payment of the judgment in question

whenever they might lawfully do so.

A mandamus is never granted on facts merely raising a
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presumption that the respondents would refuse to perform

their duty when the proper time arrives,

State vs. York Co. School District, 8 Neb., 92.

(h) The Court belmv erred in ordering the issuance

of a perempt07'y im'it of mand<ite lohich does not conform

to the alternative writ, hut varies therefrom materially

and siibstantially, and this icithout any amendment of the

alternative ivrit, and without any citation, rule or notice

to respondents (plaintiffs in error here) that an applica-

tion icould be made for the issuance of a peremptory writ

of mandamus in the form, terms or suhsta/nce of the ivrit

prescribed in said order and by said order directed to be

issued.

The alternative writ of mandate in this case command-

ed the plaintiffs in error to do an act which was impos-

sible of performance and contrary to law. This appear-

ing to the Court, upon the face of the alternative writ,

read in connection with the laws of the State of Califor-

nia, and by the return of plaintiffs in error to the alterna-

tive writ, it was bound to vacate and discharge the alter-

native writ or to direct the amendment thereof, either in

substance or by extending the return day thereof, so as

to make compliance with its command possible and law-

ful; but the Court could not, while the alternative writ

remained unamended, order the issuance of a i>eremptory

writ based thereon, directing plaintiffs in error to levy

a tax at another and different time, more than two months
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subsequent to the return da^" of the alternative writ, in

order to avoid the manifest illegality of the command of

the alternative wTit. It is well settled that the peremp-

tory writ of mandamus must conform strictly to the terms

of the alternative writ, both in form and in substance.

High on Extraordinary Legal Remedies, pars. 547,

548;

Dillon on Municipal Corporations (4th ed.), pars.

868, 869, 879;

Tapping on Mandamus, 305, 402;

1 Redfield on Railioays, 649

;

People vs. Dutchess d C. R. R. Co., 58 N. Y., 152.

Mr. High, in his work on Extraordinary Legal Remedies

(sec. 548), states the rule as follows:

"In its form and general features, the peremptory writ

" of mandamus differs only from the alternative writ in

" the omission of the alternative clause, substituting there-

" for a peremptory and absolute command against which

" no cause can be shown, and it is a well settled principle

" that the peremptory writ must conform strictly to the

" alternative writ of mandamus, being necessarily limit-

" ed as to form by the terms of the alternative writ. In

*' other words, the Courts are powerless to award the per-

" emptory yyrit of mandamus in any other form than that

'" fixed by the alternative uyi^it."

Mr. Dillon, speaking on this same subject, says: "It

"has been frequently declared to be a well-settled prin-
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" ciple that the peremptory writ must conform strictly to

" the alternative and cannot be limited or varied. It

" may be doubted whether even the older cases warrant

" so broad and unqualified a statement of the general

"rule; but, if so, the rule in modern times has been re-

" laxed, and the better view is that, loitJiiri reasonable and

^^ proper limits^ by amendment of the alternative writ or

" otliericise, the peremptory writ may be moulded so as

" to effectuate justice. While the general command of

" the peremptory writ must be the same as the alternative,

'• it may vary in unsubstantial matter of detail, particu-

" larly where the variation is to the ease of the respond-

"ent."

Dillon on Municipal Corporations (4th ed. ), Sec.

879.

Measured either by the rule as given by Mr. High or by

the more relaxed one favored, by Mr. Dillon, the peremp-

tory writ ordered to be issued by the Court below shows

such a material variance from the alternative writ that

it cannot be sustained. Whether it be said that the i)er-

emptory writ must conform strictly to the alternative and

cannot be limited or varied, or that w^ithin reasonable and

pr>3per limits it may Aary in unsubstantial matter of de-

tail in a proper case and when the alternative writ is

properly amended, it cannot be successfully claimed that

any authority can be found either in the works of the text

writers, or in the decisions of the Courts, to support the

l.roposition that the peremptory writ may so widely dif-
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fer from the alternative as to command the doing of that

Avhieh, it is claimed, may lawfully be done, when the oilier-

native writ commanded the performance of an admitted-

ly illegal act. This is so wide a departure that it \\ r.uld

be Hiihout precedent even if upon application and i«rop-

er notice to respondents the alternative writ had been

amended. But, in the case here, there was no amendment

of the alternative writ and the order for the substantially

different peremptory writ was made without any oppor-

tunity having been given to respondents to contest it.

Plaintiffs in error were not called upon by the alterna-

tive writ to meet or answer an application for a peremp-

tory writ of mandamus requiring the levy of a tax to pay

the judgment in question on the 15th of September, 1902,

but only to show why they had not levied the tax for that

P'.irpose between the 20th day of June, 1902, the date of

the issuance of the alternative writ, and the 14th of July,

1902, the return day thereof; nor had any demand been

made upon the planitiffs in error to levy the tax in ques-

tion on the 15th of September, 1902, but only a demand

that they levy the tax at a time when it was legally impos-

sible for them to do so.

In the case of People vs. Dutchess and Columhia R. R.

Co. (58 N. Y., 152), which is recognized as being the lead-

ing decision upon the question of variance between, per-

emptory and alternative writs, the Court of Appeals of

ihe State of New York, after careful consideration of the

subject and an exhaustive review of the cases bearing uj>on

ii, aecided that a peremptory mandamus is not always to
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same as that of the alternative writ, it varies in unsubstan-

tial matter of detail, to tlie ease of him to whom it is ad-

dressed. The case before it was one where the alternative

writ directed the restoration of a public highway to the

condition of usefulness in which it was found by the appel-

lant when it interfered with it. The peremptory writ, while

following generally the alternative writ, varied somewhat

from the command of the alternative Avrit and directed

that the work be done in a manner less onerous upon the

appellant in those particulars than the mandate of the

alternative v\^rit. The Court held that this variance was

unsubstantial and confirmed the judgment of the lower

Court awarding the peremptory writ, but in arriving at

its conclusion, the Court found it necessary to consider

and quote approvingly certain principles of law and deci-

sions of the Courts which have a direct bearing upon the

question here. The Court, through Mr. Justice Folger,

said: "In Red-field on Railways (Vol. 1, 649) it is said

" that : 'It seems to be well settled in English practice

" 'tiiLit if the w'rit issue in the first instance for something

" Svhich the defendant is not bound to do, it cannot be

" 'supported even as to those things which it is compelled

" 'to perform. But, if the alternative writ commands

" 'more than is necessary to be done to comply with the

" 'statute, it will be quashed, notwithstanding the party

" 'might be entitled to the remedy to a certain extent'

(page 157).
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''I think that the rule to be drawn from them (the deci-

" sions considered) is this: That Avhere an alternative

" writ, or the rule absolute, has been for the doing of some-

** thing to command which there was no power given by

'' the statute on which the proceedings were based, there

'^ the question not being a variation in the detail, or of

" the exercise of the discretion of the Court as to means,

'* but of whether there was the power or not to command
" the doing of the substantial act, the Court w^ill not award

" a i)eremptory mandamus commanding the doing of sub-

" stantially a different thing. Thus, in King vs. The

•' Church Trustees of St. Pancras (3 Ad. & El., 535) ; Rex

''vs. Water Eaton (2 Smith, 54), the defendants were

'' bound, by act of Parliament, to meet and account to cer-

" tain auditors. The auditors were required to meet twice

" in each year, at the board-room of the vestry^ and the

" vestry icas required, at every such meeting, to produce

" a true account in T\Titing. The alternative mandamus

" called upon the board to produce their accounts to the

" auditors at such time and place as the auditors might

'' appoint. It was held that the mandamus exceeded the

" authority given by the act and that the Court could not

" in part enforce by a peremptory mandamus limited as

" to the place of meeting, and the writ must be in con-

" formity with the legal obligation of the defendant. If

" it exceed it, it will be quashed, or a peremptory writ de-

" nied. But if the substance of the writ is that the de-

" fendant do an act which he is legally obliged to do and

" the details of how it shall be done be introduced into it,
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" the peremptory writ may order the act done, for that

" is in conformity with the legal obligation, and it is

"• in conformity with the alternative writ, though it vary

" the detail of the manner of doing. There is still noth-

" ing put upon the defendant, but that which he is obliged

'' to do. I think that the meaning of the decision is that

'* the peremptory tcrit must not materially enlarge the suh-

" stantial terms of the rule absolute, or of the alternative

^' writ, nor exceed them beyond adding merely incidental

''requirements (page 159).

"The passage cited from Redfield on Railways (see

'' supra) relies upon several English decisions. I think

" that all of them will be found to rest upon this : That

*' there was no legal command ux>on the defendant to do

"some of the things commanded by the alternative writ;

" and as the peremptory writ could not be issued to com-

" maud those to be done, it would not be granted to com-

" mand those to do which there was a legal obligation"

(page 160).

The learned Justice who voiced the opinion of the Court,

after considering a number of other cases, finally comes

to the conclusion that where there is no legal obligation

upon the defendants to do that which the alternative writ

commands, the peremptc^ry writ cannot be so amended as

to command the performance of a legal obligation, and

that the only variance which can be excused is in the

case where the alternative writ commands the perform-

ance of a legal act, which command is complete in itself
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without the necessity of amendment, and the peremptory

writ commands the performance of the same act and dif-

fers only in the extent and mode of the work it commands

for the accomplishment of that end.

III.

THE COURT BELOW ERRED IX MAKING ITS OR-

DER DIRECTING THE ISSUANCE OF A PEREMP-

TORY WRIT OF MANDATE COMPELLING THE
MAYOR AND COMMON COUNCIL OF THE CITY

OF SANTA CRUZ (PLAINTIFFS IN ERROR HERE-

IN) TO LEVY^ A TAX FOR THE PAYMENT OF THE
JUDGMENT IN QUESTION, BECAUSE IT CON-

CLUSIVELY^ APPEARED FROM THE RETURN TO

THE ALTERNATIVE WRIT THAT SAID MAYOR
AND COMMON COUNCIL HAD FULLY EXER-

CISED AND EXHAUSTED THE POWER GIVEN

THEM BY THE STATUTES OF CALIFORNIA TO

LEVY A TAX FOR THAT PURPOSE.

The return, all of the allegations of which were admitted

to be true, not only by the objection of counsel for de-

fendant in error to its sufficiency, but by the express ad-

mission of counsel upon the hearing ( Rec., p. 61 )
, shows

that there is no money in the treasury of the city of Santa

Cruz out of which the judgment in question or any part

thereof can be paid (Rec., p. 27) ; that the only legal

sources of revenue for the support of the municipal gov-

ernment of the city of Santa Cruz are (1) an annual tax
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of fifty cents upon each one hundred dollars of the as-

sessed value of taxable real and personal property in the

city of Santa Cruz; (2) license taxes; and (3) water

rates; that the city annually levies and collects all of the

taxes allowed by law for the support of the municipal

government, and that the entire revenue derived from such

taxes, together with all revenues collected from licenses

upon business and other water rates, is absolutely neces-

sary to the proper support and administration of the mu-

nicipal government, and that the diversion of any of such

revenue to the payment of the judgment in question would

seriously cripple and impair the municipal government

of said city (Rec, pp. 32, 33).

These facts being fully shown by the return and ad-

mitted by counsel for plaintiff to be true, the Court could

not, of course, require any portion of the revenue raised

by taxation for the general municipal purposes of the city

of Santa Cruz to be applied to the payment of the judg-

ment; and the city being limited in its power of taxation

for such purposes to the amount of taxes now regularly

levied and collected, and the return showing that all taxes

which the Mayor and Common Council of the city of

Santa Cruz have legal power to levy for municipal pur-

poses will be absolutely required for such purposes for the

ensuing fiscal year, the governing body could not be re-

quired by the Court, by mandamus or otherT\ise, to levy
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an additional tax, under its general taxing power, to pay

the judgment in -question, or any part thereof.

rnited States vs. Zchley^ 110 U. S., 324;

Clay County vs. McAleer, 115 U. S., 616.

The only power of taxation given by the laws of Cali-

fornia to the plaintiffs in error under which it might, un-

der any circumstances, levy a tax to pay the judgment, is

the power granted by the refunding act under which the

judgment in question was rendered and based (Stats. Cal.,

181)3, p. 59; Rec, pp. 37-40), and in this behalf the return

shows that the bonds and coui)ons upon which the judg-

ment in favor of defendant in error is based constituted

the first series of refunding bonds and a portion of the

first series of interest coupons on such bond issue, all of

which first series of bonds and coupons fell due on the

15th of April, 1895, and for the payment of which the

law (Const. Cal., Art. XI, Sec. 18; Stats. Cal., 1893, p.

59), and the ordinance under which the refunding bonds

were issued required that a tax should be levied on the

third Monday in September, 1894, and that the Constitu-

tion, statute and ordinance made it the duty of the gov-

erning body of the city of Santa Cruz to levy such tax

on the third Monday in September, 1894, for the express

purpose of paying the bonds and coupons sued upon by

defendant in error in this action and upon which the judg-

ment in favor of defendant in error is based, and that the
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laws under which said bonds were issued made no other

provision for their pa^-ment (Rec., pp. 37-40).

The return further shows that on the third Monday in

September, 1894, the special tax provided for by law to

pay these particular contracts of the city of Santa Cruz

Avas levied and subsequently collected, and. by the levy and

collection of said special tax the power of the Mayor and

Common Council (plaintiffs in error here) to levy a tax

for the payment of those particular obligations, or of any

judgment based thereon, had been fully exercised and ex-

hausted long prior to the 20th day of June, 1902, the day

of the issuance of the alternative writ of mandate herein

(Rec, p. 23), and the peremptory writ of mandate should

have been, for that reason, denied by the Court below.

United states vs. County Ct. of Macon Co., 99 U. S.,

591;

Scotland County Ct. vs. United States, 140 U. S.,

40;

United States vs. Maeon Co. Ct., 144 U. S., 568;

Clay Co. vs. McAleer, 115 U. S., 618;

Bean lieu vs. City of Pleasant Hill, 14 Fed., 222;

R. R. Co. vs. Barker, 6 Wyo., 399;

Hammond vs. Place, 116 Mich., 631;

U. S. vs. Toicn of Cicero, 41 Fed., 86;

U. S. vs. Key West, 78 Fed., 91

;

State vs. Trannell, 106 Mo., 517;

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159)

;
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Shcppard vs. Tulare Irr. Dist., 94 Fed., 5;

SmAth vs. Broderickj 107 CaL, 651

;

U. S. vs. Macon Co. Ct., 35 Fed., 483.

The return further sliows that the funds so raised by

taxation pursuant to the statute to pay the bonds and

coupons in question were diverted, by resolution of the

Common Council, to the general fund of the city of Santa

Cruz and paid out upon other obligations (Rec, pp. 35,

56-58), but that fact does not change the rule nor enlarge

the taxing power of the Mayor and Common Council of

the city of Santa Cruz, nor does it enlarge the bond hold-

ers' remedy, nor authorize the Court to compel the levy of

a second tax to pay the particular bonds and coupons for

the payment of which a tax, and the only tax authorized

by the statutes of the State of California, had previously

been levied and collected.

Bates vs. Potter, 74 Cal., 224, 243;

People vs. Reiss, 76 Cal., 275;

Priet vs. Reiss, 93 Cal., 85;

State vs. Mish, 13 Wash., 305 (43 Pac. Rep., 40)

;

County Commrs. of Duval Co. vs. Jacksonville, 36

Fla., 228.

Nor does the mere fact that the defendant in error has

obtained a judgment at law give him an^^ right to the levy

of a tax to paj' his judgment which he did not have before

the rendition of the judgment.
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The judgmont at law does not enlarge or vary the fund

01* the means provided by law for the payment of his claim.

It only puts him in a position to enforce the provision

made by the laws of the State for the payment of the debt,

and to enforce only such provisions as he might have in-

voked in the State Courts before he obtained his judgment

at law in the Federal Court or before he commenced his

action in that Court.

United ^^tatcs vs. County of Maeon^ 99 U. S,, 618;

BhepparO vs. Tulare Irr. Dist., 92 Fed., 5;

Smith vs. Broderick, 107 Cal., 651.

The amended complaint of defendant in error, upon

which the judgment in question was rendered in his favor

against the city of Santa Cruz, shows that the bonds and

coupons sued upon and upon which his judgment rests

constituted the first of forty series of bonds issued by the

city of Santa Cruz under the authority and limitations of

the Constitution of California, Art. XI, Sec. 18, the

Refunding Act (Stats. Cal., 1893, p. 59) and the ordinance

of the city of Santa Cruz providing for the issuance of the

bonds (Eec, pp. 3-6, 37-41, 41-52) ; and that for the pay-

ment of the series of bonds and coupons falling due each

year a tax should be levied on the third Monday in Sep-

tember of such year, for the period of forty years; that

the first annual tax so authorized to be levied and collect-

ed should be applied to the payment of the specific bonds

and coupons constituting such first series—being the spe-
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cific bonds and coupons sued upon in this action and upon

which the judgment in question, in favor of the defend-

ant in error herein, is based (Eec., pp. 10, 14-16).

The laws of California therefor, in connection with the

authorization for the issuance of the bonds and coupons

upon which the judgment in favor of defendant in error

is based, specifically provided that they should be paid out

of a particular fund to be specially raised by taxation for

their payment and required that that tax should be levied

on the third Monday in September, 1S94 ; in pursuance of

the law the tax was levied, and was sufficient to pay the

entire first series of bonds and coupons (Rec, pp. 35, 56-

57) ; and the power of taxation for the purpose of paying

those particular, distinct and several obligations of the

city of Santa Cruz was exhausted by the levy and collec-

tion of that tax.

Where the municipal corporation has levied taxes to the

extent authorized by law, mandamus will not lie to com-

pel the levy of a further tax even for the purposes authoriz-

ed by the statutes.

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159)

;

United States vs. County of Maeon, 35 Fed., 483

;

StryJcer vs. Board of Commrs., 77 Fed., 574

;

Stryker vs. Board of Commrs., 40 U. S. App., 583.

The revenue derived from the tax authorized is the only

fund out of which the bonds and coupons can be paid.

State vs. TranneU, 106 Mo., 517 (17 S. W., 503).
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The tax, and the only tax which is authonzed by law to

create a fund for the payment of the bonds and coupons

in question, having been levied and collected, the remedy

of the bondholder or the judgment creditor is not to have

a second tax levied for the same purpose, but to pursue

the fund so raised b}^ taxation for the pa3^ment of his bonds

and coupons, and the fund having been diverted to the

payment of other obligations of the city, he is limited to

whatever cause of action he may for that reason have

against the municipal officers who diverted the fund. His

right to a writ of mandamus to compel the levy of a tax

to pay his judgment is limited, and the power of the Court

is limited, to the authority in that behalf given by the

provisions of the special act under which the bonds were

issued, and that power of taxation, having been fully exer-

cised and exhausted, cannot again be invoked for the pur-

pose of requiring the levy and collection of an additional

or a second tax for the same purpose.

U. S. vs. County Ct. of Macon, 33 Fed., 483

;

U. 8. vs. County Ct. of Macon, 144 U. S., 568;

In re Copenhaven, 54 Fed,, 660

;

U. S. vs. County Ct. of Macon, 99 U. S., 589;

Hammond vs. Place, 116 Mich., 631 (74 N. W.,

1003)

;

State vs. Trannell, 106 Mo., 517;

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159).
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There is no implied power in the Major and Common

Council of the city of Santa Cruz to levy a second tax for

the payment of the bonds or the interest coupons in ques-

tion, arising out of the fact that authority was given to

issue the bonds and coupons, because in connection with

the authority to issue the bonds provision was made for

the special tax, which was actually levied, to provide rev-

enue for their payment, and in such case there can be no

implied power to levy additional taxes for that purpose.

U. S. vs. Toion of Cicero, 41 Fed., 86;

U. S. vs. Keij West, 78 Fed., 91

;

U. S. vs. Keij West, 41 U S. App., 726.
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IV.

THE COURT BELOW ERRED IN MAKING ITS OR-

DER FOR A PEREMPTORY WRIT OF MANDATE
REQUIRING THE PLAINTIFFS IN ERROR, AS

MAYOR AND COMMON COUNCIL OF THE CITY

OF SANTA CRUZ, TO LEVY A TAX FOR THE PAY-

MENT OF THE JUDGMENT OF DEFENDANT IN

ERROR AGAINST SAID CITY, BECAUSE IT

CLEAI^LY APPEARS FROM THE RECORD AND
RETURN THAT THE TAX SO ORDERED TO BE
LEVIED W^OULD BE, AND THAT THE WHOLE
THEREOF IN CONNECTION W^ITH THE TAX RE-

QUIRED BY LAW TO BE LEVIED ON THE 15TH

DAY OF SEPTEMBER, 1902, FOR THE PAYMENT
OF THE EIGHTH SERIES OF REFUNDING
BONDS AND COUPONS ISSUED UNDER THE RE-

FUNDING ACT IN QUESTION,WOULD BE IN EX-

CESS OF THE TAX WHICH MAY BE LEVIED IN

ANY ONE YEAR FOR THE PAYMENT OF THE
BONDED INDEBTEDNESS OF SAID CITY OR
FOR THE PAYMENT OF ANY JUDGMENT ARIS-

ING UPON OR FROM SUCH BONDED INDEBTED-

NESS.

The record and the return to the altematiye writ of

mandate in the Court below show that on the 16th day of

April, 1894, the city of Santa Cruz, pursuant to the au-

thority in that behalf given by the laws of the State of
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California (Stats. Cal., 1893, p. 59), issued three hun-

dred and sixty refunding bonds of the denomination of one

thousand dollars each, with interest coupons attached to

each of said bonds, each coupon representing one year's

interest on the bond to which it was attached; that the

bonds and coupons so issued were divided into forty

series, one series being payable each year for the period of

forty 3'ears, and provision being made according to law

for the levy, on the third Monday in September, of a tax

each year to pay the series of bonds and coupons falling

due on the 15th day of April succeeding (Rec, pp. 34-

35). It therefore appears to this Court, and appeared to

the Court beloAv, that the city of Santa Cruz must, on the

third iNIonday in September, 1902, levy the only tax which

its governing body is authorized by law to levy for the

payment of refunding bonds, to pay the eighth series of

refunding bonds and the eighth series of refunding inter-

est coupons, falling due on April 15, 1903, and that if the

city of Santa Cruz be required to levy the tax required by

the order of Court for a peremptory writ of mandamus

here in question, and also to levy the tax provided for by

law for the payment of the eigthth series of bonds and

coupons, then the tax for the present year for the purpose

of paying bonds and coupons for that refunding bond is-

sue must be double the amount which the refunding act

contemplated and provided should be leaded in any one

year. And it further appears to the Court from the rec-

ord and return that a tax sufficient to pay the eighth se-

ries of refunding bonds and also sufficient to pay the first
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series of refunding bonds and the interest coupons includ-

ed in the judgment of defendant in error, would require

the city of Santa Cruz to levy a tax for the purpose of

paying the ^'bonded indebtedness, or judgment arising

" therefrom'' in excess of fifty cents on each one hundred

dollars of the assessed value of taxable property in said

city of Santa Cruz, contrary to the provisions and limita-

tions of the statutes of California.

Politwal Code, Gal, Sec. 3714 (Rec, pp. 53-54).

If, on the other hand, the effect of the peremptory writ

of mandate provided for in the order complained of is to

require the city of Santa Cruz to levy a tax on the 15th of

September, 1902, for the payment of the first series of

bo^ids and coupons, for the payment of which the statute

provided that a tax should be le\ied on the third Monday

in September, 1894, and to apply the fund raised by such

tax to the payment of the first series of bonds and coupons

included in the judgment of defendant in error instead of

the eighth series of bonds and coupons, for which the stat-

ute provides tliat a tax shall be levied on the third Mon-

day in September of this year, then the effect of the order

is to require the city of Santa Cruz either to disregard the

requirement of the law to levy the tax for the payment of

the eighth series of bonds and coupons and instead to levy

j^ a tax this year for the payment of the obligation accruing

in the fiscal year 1894-5, or to levy the tax as provided

by law for the payment of the eighth series of bonds
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and coupons and to divert the fund so raised by taxation

from the payment of the contracts and obligations for the

payment of which the law requires the tax to be levied on

the third Moudaj' in September of this year, to the pay-

ment of bonds and coupons maturino in a previous fiscal

year, which would be in violation of Section 18 of Article

XI of the Constitution of California, as construed by the

Supreme Court of California.

To levy a double tax, that is to say, a tax for the pay-

ment of the eighth series of refunding bonds and a tax

for the payment of the first series of refunding bonds, rep-

resented by the judgment in favor of defendant in error,

would be unlawful, because in excess of the tax which may

be lawfully levied in any one year for the payment of bond-

ed indebtedness or of judgments arising therefrom (Po-

litical Code Cal., Sec. 3714), and would be contrary to

the provisions of the Refunding Act and the Constitution

(Stats. Cal., 1893, p. 59; Const. Cal., Sec. 18, Art. XI).

And the substitution of a tax to pay the obligations

which matured in the year 1895 for the tax provided by

law for the paj^ment of obligations maturing on the 15th

of April, 1903, or to divert the fund raised by the tax

which may be lawfully levied for the payment of the

eighth series of bonds and coupons, maturing on the 15th

of April, 1903, would be equally unlawful.

Smltli vs. Broderick, 117 Cal., 648 et seq.
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V.

THE COURT BELOW ElIliED IN OHDEKING A
PEREMPTORY WRIT OF MANDAMUS TO ISSUE

IIEQUIKINO THE PLAINTIFFS IN EKROU TO

LEVY A TAX SUFFICIENT TO PAY THE JUDG-

MENT OF DEFENDANT IN ERKOU HEREIN,

BECAUSE IT CLEARLY APPEARS FROM THE
RECORD AND THE RETURN THAT SUCH T.iX

WOULD BE IN EXCESS OF THE AMOUNT AU-

THORIZED BY LAW TO BE LEVIED AND COL-

LECTED IN ANY ONE YEAR TO PAY ANY JUDG-

MENT ARISING FROM THE BONDED INDEBT-

EDNESS OF THE CITY OF SANTA CRUZ.

The total value of all taxable real and personal property

in the city of Santa Cruz is |3,1G4,115 (Ree., p. 32).

The order of the Court below for the issuance of a per-

emptory ^Yrit of mandate herein required that such writ

be directed to the plaintiffs in error commanding them to

levy on September 15, 1902, a tax sufficient to pay the

judgment heretofore entered in this action in favor of the

defendant in error, in the sum of $22,110.65, with inter-

est thereon, from the 24th day of May, 1902 (the date of

the entry of said judgment) until paid, at the rate of

seven per cent per annum, and with costs taxed at |2T.20.

In order to comply with this requirement, it would be

necessary for the plaintiffs in error to levy a tax amount-

ing to sevent}' cents on each one hundred dollars of the

taxable property of said city of Santa Cruz.
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It is well settled that mandamus will not lie to compel

a municipal corporation to levy a tax beyond the limita-

tion prescribed by law.

Stryker vs. Board of Commrs., 11 Fed., 574;

V. S. vs. Macon Co. Ct., 35 Fed., 483;

L\ S. vs. Keij West, 78 Fed., 91;

Railway Co. vs. Barker^ 6 Wyo., 399;

Hammond vs. Place, 116 Mich., 631.

At the time of the issuance of the bonds on which the

judgment of defendant in error is based, the laws of the

State of California declared it to be unlawful to levy and

collect any tax greater than fifty cents on each one hun-

dred dollars of property in any one year, to pay the bonded

indebtedness, or judgment arising therefrom, of the State

of California, or of any county or municipality in said

State.

Political Code Cal., Sec. 3714 (Kec, pp. 53-4.)

This provision of the California Code has not been re-

pealed nor amended, and has been in full force and effect

at the time of, and at all times since, the enactment of the

statute commonly known as the Refunding Act, under

which the bonds in question here were issued. There is

nothing in the Refunding Act which conflicts with the

provision of this section of the Code. ( See Record, pp. 37-

40.) The Refunding Act authorizes the issuance of bonds

to refund outstanding indebtedness of any city of the
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fifth cla*is; prescribes the character of such bonds and

the denominations in which the same may be issued;

designates the manner in which they may be sold, the

rate of interest upon the same and provides for the pay-

ment of the principal and interest on such bonds. The

Act further provides for the redemption of the indebted-

ness proposed to be refunded from the proceeds arising

from the sale of such refunding bonds, but the Act will

be searched in vain for any provision which either ex-

pressly or by implication repeals or modifies said Sec-

tion 3714 of the Political Code of California.

It does not need the citation of authorities to sustain

the universally conceded proposition that the purchaser

of municipal bonds takes the same with full notice of the

provisions of the Constitution and statutes of the State

in w^hich they are issued. The statute becomes a part of

the bond and its provisions are just as binding as if they

w'ere written in the bond itself. So, in the case here,

when the defendant in error, or his assignors, purchased

the bonds, to compel the payment of which defendant in

error has prosecuted this action and upon which his judg-

ment is based, it was with full knowledge that the city

of Santa Cruz was without power to levy in any jesiv a

tax greater than fifty cents on the one hundred dollars

for the purpose of paying any judgment which might be

obtained in an action on the bonds. Such being the case,

he cannot be heard now to complain that the maximum

limit of taxation allowed by law is insufficient to pay his
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judgment. That was a matter for him to consider at the

time he purchased the bonds.

VI.

THE OKDER FOR A PEREMPTORY WRIT OF MAN-

DA3IUS WAS ERRONEOUS BECAUSE AN EXECU-

TION CANNOT BE ISSUED AGAINST A MUNICI-

PAL CORPORATION IN CALIFORNIA, AND THE
UNITED STATES CIRCUIT COURT HAS NO
JURISDICTION TO ISSUE A WRIT OF MAN-

DAMUS, EXCEPT AS ANCILLARY TO AN EXECU-

TION.

There is no statute in California authorizing the is-

suance or levy of an execution against a municipal cor-

poration upon a money judgment rendered against it, the

writ of mandamus being the proper and only remedy for

the enforcement of snch judgment.

In the absence of a statute expressly authorizing the

same, no execution or writ of fieri facias may issue against

a municipal corporation.

Chicago vs. Halsey, 25 111., 595;

Dillon on Municipal Corporations, Sec. 850 (note)
;

Gilman vs. Contra Costa Co., 8 Cal., 52;

Emeric vs. Gilman, 10 Cal., 404;

Alden vs. Co. of Alameda, 43 Cal., 270.

But the United States Circuit Courts have no jurisdic-
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lion to issue the writ of mandamus, either before or after

judg-ment, as an independent or substantive writ, but only

in aid of an execution.

Chanute City vs. Trader, 132 U. S., 211

;

Harshman vs. Knoap Co., 122 U. S., 318;

Steicart vs. Justices of St. Clair Co. Ct.j 47 Fed.,

482.

In the last mentioned case the Court held that the writ

of mandamus being an ancillary proceeding and partaking

of the nature of an execution, it should follow that if,

under the State laws, an execution could not have issued

on the judgment at the time the writ of mandamus was

sued out, the writ will not lie.

VII.

THE COURT BELOW ERRED IN RULING THAT
THE STATUTE OF LIMITATIONS, PLEADED BY
PLAINTIFFS IN ERROR IN THEIR RETURN TO

THE ALTERNATIVE WRIT OF MANDATE, WAS
INSUFFICIENT AND THAT THE PEREMPTORY
WRIT OF MANDATE SHOULD ISSUE, NOTWITH-
STANDING THAT PLEA IN THE RETURN.

The Statute of Limitations of the State of California,

applicable to the case, was pleaded in the return as a

bar to the relief sought by defendant in error in that
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Court (Rec, pp. 36-37), and it should have been sustained

In' the Court below.

Defendant in error at the time of the commencement of

his action in the United States Court had two distinct

and independent remedies against the City of Santa Cruz,

either or both of which he had a legal right to pursue. He

might have instituted a special proceeding in the Superior

Court of the State of California for a writ of mandamus

to compel the levy of the special tax authorized by the en-

abling act under which his bonds and coupons were issued,

and provided for in the ordinance of the City of Santa

Cruz providing for the issuance of the bonds and coupons,

or he might have commenced an action at law upon his

bonds and coupons either in the Superior Court of the

State or in the Circuit Court of the United States; which

latter remedy he chose to pursue—in the United States

Circuit Court.

Of course, the pendency of his action in the United

States Circuit Court preserved his right to whatever reme-

dies or process he may have under the general laws of

the State of California for the enforcement of his judg-

ment when obtained, and the Statute of Limitations would

not run against such remedies nor against his right to

such process. But the remedy awarded to defendant in

error by the Court below was not the general remedy

nor the general process to which all judgment creditors

are entitled, but a special remedy to enforce the duty

imposed by law upon the officers of the City of Santa

Cruz to levy a special tax for the payment of the bonds
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and. coupons upon which his judgment is based. This

remedy was entirely independent and distinct from his

action at law; and his right of action for that special

remedy accrued on the third Monday of September, 1894.

At any time after that day, within the period of the Stat-

ute of Limitations of the State of California, he could have

iristituted his action or proceeding for a writ of mandamus

to compel the levy of the special tax to pay his bonds and

coupons. This he neglected to do until his right to that

relief in the Courts of the State of California became

barred by the Statute of Limitations, and his right to

that relief under the laws of California was absolutely

barred by the Statute of LimitationiS for several years

before the entr^^ of his judgment against the City of Santa

Cruz, on the 24 th day of May, 1902. This right to the

levy of the special tax was not an incident of his action at

law and was not kept alive by the pendency of that action,

and it was not revived by the rendition of a judgment in

his favor in that action at law. If, under the laws of

California, the Mayor and Common Council of the City

of Santa Cruz had general power, or had authority under

their general taxing power for municipal purposes, to levy

a tax sufficient to pay the judgment in question in addi-

tion to levying the taxes necessary for the support of the

municipal government, the writ might lie to compel them

to levy a tax suflficient to pay the judgment, because that

is a remedy that could not be invoked until judgment had

been been rendered in his favor by some Court of com-
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l>etent jurisdiction, and it was therefore an incident of the

action at law, was kept alive by that action, and the

Statute of Limitations could not run against it, but the

right to have the special tax levied did not depend upon

the rendition of a judgment at law in favor of the bond-

holder, and, long before the rendition of the judgment in

this case, he had waived and lost his right to the levy

of the special tax by force of a law of the State of Cali-

fornia as potent and binding as the statute authorizing

the levy of the special tax. He therefore had no greater

or better right to the levy of a tax for the payment of his

judgment than would any other judgment creditor at law

have to the levy of a tax, and the return conckisively

shows that the general taxing power of the Mayor and

Common Council of the City of Santa Cruz is barely suf-

ficient to meet the absolute requirements of the city gov-

ernment for revenue, and that no part of the taxes which

the Mayor and Common Council are authorized to levy

for municipal purposes could be diverted to the payment

of this judgment without crippling and impairing the

city government. Under these conditions the Courts can-

not require the levy of a tax to pay a judgment nor com-

pel the diversion of funds necessary for the support of

the municipal government to such a purpose.

United States vs. Zehley, 110 U. S., 324;

Clmj County vs. McAleer, 115 U. S., 616.
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Plaintiff lost his ri^lit to the enforcement of the special

provision for the levy of a tax to pay his bonds by his

failure to invoke it within the period of the Statute of

Limitations.

Barnes vs. GUcle, 117 Cal., 1.

And the judgment at laAV rendered in his favor on the

24th day of May, 1S02, did not revive the right which he

had thus lost, because a judgment creditor has no right to

the levy of a tax by virtue of his judgment at law which

he did not have before the judgment.

United States vs. Macon County, 99 U. S., 589.

Respectfully submitted,

LINDSAY & NETHERTON,

and JAMES G. MAGUIRE,

Attorneys for Plaintiffs in Error.




